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S T A F F ' S  C L A R I F I C A T I O N
T O  T H E  R E C O M M E N D E D

O P I N I O N  A N D  O R D E R
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IN  T HE  MAT T E R  O F T HE  AP P LC IAT IO N  O F
T R I P LE T  M O U N T A I N  C O M M U N C I A T I O N S ,
IN C.  FO R AP P RO V AL O F A CE RT IFICAT E  O F
C O N V E N IE N C E  AN D  N E C E S S IT Y  T O
P R O V ID E  R E S O LD  LO N G D IS T AN C E  AN D
FA C I LI T I E S - B A S E D  LO C A L E X C H A N G E
T E LE CO MMU N ICAT IO N S  S E RV ICE S  IN
A R IZO N A .
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The Uti l i t ies  D ivis ion of the  Ar izona  Corpora t ion Commiss ion ( "S taff")  r espectful ly submits

the  fol lowing c la r i fica t ions  in  r esp onse  to  the  Recommended Op inion and Order  ( "ROO")  i s sued b y

Adminis tra t ive Law Judge Sarah Harpr ing.

In  i t s  S t a ff  R e p or t  a nd  i t s  d i r e c t  t e s t imony,  S t a ff  r e c omme nde d ,  a mong  o the r  t h ings ,  t ha t

Tr ip let  Mountain Communications ,  Inc.  ( "Tr ip let")  secure a  per formance bond or  an ir revocab le s ight

d r a f t  l e t t e r  o f  c r e d i t  ( IS D LO C )  i n  t h e  a mo u n t  o f  $ l l 0 , 0 0 0 ,  $ 1 0 , 0 0 0  fo r  i t s  r e s o l d  l o n g  d i s t a n c e

services  and $100 ,000  for  i ts  facil i t ies  based local  exchange services .  S taff also recommended that  in

the  event  Tr ip le t  ceases  to col lect  advances ,  depos i ts  and p repayments  in the  future ,  that  "Tr ip le t  be

a l lowed to  fi le  a  r eq ues t  for  cance l la t ion of i t s  es tab l i shed p er formance  b ond. . . r egarding i t s  r esold

and facilities-based services" (Staff Report at 9 , item (2) (c))  .

A c c o r d i n g  t o  A A C  R 1 4 - 2 - l 1 0 5  ( D ) ,  t h e  C o m m i s s i o n  m a y r e q u i r e ,  a s  a  p r e c o n d i t i o n  t o

cer t ificat ion,  the p rocurement of a  per formance bond suffic ient  to cover  any advances  or  deposits  the

telecommunicat ions  company may collect  from i ts  cus tomers ,  or  order  that  such advances  or  deposi ts

b e  he ld  in  escrow or  t r us t .  I t  has  b een the  p ol icy of the  Commiss ion to  r eq ui r e  te lecommunica t ions

companies  to ob tain a  per fonnance bond or  an ISDLOC depending upon the type of service p rovided.

For  example ,  i t  has  been S taffs  r ecommendat ion tha t  for  fac i l i t ies  based loca l  exchange and/or  long

dis tance  s e r v ices ,  the  b ond/ IS D LO C amount  i s  $ l0 0 ,0 0 0 ,  for  r e so ld  loca l  exchange  se r v ices ,  S ta ff28
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1 typica lly recommends  the  amount of the  bond/ISDLOC is  $25,000. For re sold long dis tance  se rvices ,

2 the  amount of the  bond/ISDLOC recommended by S ta ff is  $10,000.

S ta ff is  puzzled by the  s ta tement in Finding of Fact 25, which s ta te s  tha t "The  requirement for

4 fa cilitie s -ba s e d s e rvice  provide rs  to obta in a  pe rfonna nce  bond or IS DLOC is unrelated to whe the r

5 the  s e rvice  provide r colle cts  a dva nce s  de pos its  or prepayments ..."(emphas is  added, s e e  ROO a t

6 Finding of Fact 25, 14-18). S ta ff be lieves  tha t the  purpose  of the  requirement for a  pe rformance  bond

7 or IS DLOC by the  Commis s ion ha s  a s  its  ove niding goa l, the  prote ction of the  cus tome rs  of the

8 te le communica tions  s e rvice  provide r s hould the  provide r de fa ult on its  obliga tions  purs ua nt to its

9 CC&N, which could e ncompa s s  the  volunta ry or involunta ry ce s s a tion of ope ra tions , the  pote ntia l

10 los s  of pre -pa yme nts  a nd a dva nce s  by cus tome rs , the  los s  of monthly se rvice  tha t ha s  be e n pa id in

11 a dva nce  by the  cus tome r, a nd the  cos ts  to the  cus tome r for phys ica l e quipme nt cha nge s  re quire d

12 be ca us e  of a  de fa ult by the  provide r. The  Commis s ion re s e rve s  the  right to dra w on tha t bond or

13 ISDLOC, on beha lf of and for the  sole  benefits  of the  a ffected cus tomers  should the  Commiss ion find

14 in its  discre tion tha t the re  ha s  be e n a  de fa ult of the  provide r's  obliga tions  a ris ing from its  CC&N.

15 Finding  of Fa ct 25  furthe r s ta te s  tha t by a llowing  Trip le t to  re que s t ca nce lla tion  of its

16 bond/IS DLOC re la ting to its  fa cilitie s  ba s e d s e rvice s  a nd if it ce a s e s  to colle ct a dva nce s , de pos its ,

17 e tc, would be  incons is te nt with Commis s ion policy, S ta ff would re s pe ctfully dis a gre e . As  a  ge ne ra l

18 ma tte r, due  proce s s  dicta te s  tha t public s e rvice  corpora tions  re ta in the  right to a s k for re lie f from

19 re gula tory conditions  if the y be lie ve  tha t cha nge d circumsta nce s  wa rra nt such a  re que s t. S ta ff would

20 be  conce rne d if the  Commis s ion is s ue d a n orde r tha t purports  to de ny a  compa ny s uch a  right. Of

21 course , the  a na lys is  in re sponse  to such a  re que s t would e ncompa ss  cons ide ra tion of a ll re le va nt

22 fa ctors  a nd would focus  on prote cting cus tome rs . Thus , S ta ff doe s  not be lie ve  tha t the  CoMmiss ion

23 s hould provide  tha t Triple t would only be  a llowe d to re que s t a  ca nce lla tion of the  portion of the

24 bond/IS DLOC re la ting to its  re s old long dis ta nce  s e rvice s  a nd not of a  re que s t re la te d to a ll of the

25 se rvices  tha t it provides , which would include  its  facilitie s  based loca l exchange  se rvices .

The  Commiss ion re ce ntly a llowe d a  te le communica tions  compa ny to re que s t ca nce lla tion of

27 its  bond/IS DLOC re la ting to fa cilitie s  ba s e d loca l e xcha nge  s e rvice s . In Docke t No. 07-0205, Time

28 Wa rne r Te le com of Arizona , LLC ("TWTA") a nd Xs pe dius  Ma na ge me nt Co S witche d S e rvice s ,
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1 LLC a nd  Xs pe d ius  Ma na ge me nt Co . fo r P ima  County, LLC (toge the r with  TWTA, "the

2 Compa nie s ") file d a  joint a pplica tion for a mong othe r things , the  e limina tion of its  pe rforma nce

3 bond. The  Compa nie s  he ld bonds  tota ling $2.17 million. The  Companies  a re  a  facilitie s -based

4 competitive  local exchange canter. Staff recommended, in that docket, tha t the  bonds be  reduced but

5 not e liminated. In Decision 70057, which was just issued December 4, 2007, the  Commission agreed

6 with Sta ffs  pos ition and reduced but did not e limina te  the  bond. The  key point is  tha t the  Companies

7  we re allowed to make the  request. Triple t would appear to be  foreclosed from that opportunity should

8 the  Finding of Fa ct 25 a nd Conclus ions  of La w 10 be  a dopte d. S ta ffs  re comme nda tion for Triple t

9 would work jus t a s  it had for TWTA and Xspedius  Certifica ted Subs idia rie s ; a  company can make  a

10 request to have its  bond e liminated, Staff makes a  recommendation and the  Commission rules on the

11 request after due process.

RESPECTFULLY submitted this  14th do f D Ber, 2007.1 2
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1 7 with:

R o  in
Attorney, Lega l Divis ion
1200 West Washington Street
Phoenix, Arizona  85007
Telephone: (602) 542-3402

Origina l and thirteen (13) copies  of the  foregoing were  filed this  14th day of December, 2007

Docke t Control
Arizona  Corpora tion Commission
1200 West Washington Street
Phoenix, Arizona 85007

Copy of the  foregoing mailed this  14"' day of December, 2007 to:
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Vernon R. James
TRIP LET MOUNTAIN
COMMUNICATIONS , INC.
10 Telecom Lane
Pe ridot, AZ 85542

Karen Twenhafe l
Sr. Regulatory Consultant
TELCOM CONS ULTING As s oc1ArEs
1465 Kelly Johnson boulevard, Suite  200
Colorado Springs, CO 80920

Glenn M. Feldman
MARIS CAL, WEEKS , McINTYRE &
FRIEDLANDER, P .A.
2901 North Central Avenue, Suite  200
Phoenix, AZ 85012-2705
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